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PER SAKTIJIT DEY, VICE-PRESIDENT

Captioned appeals by the assessee arise out of two separate
orders, both dated 09.01.2023, of learned Commissioner of
Income Tax (Appeals), Gurgaon, for the assessment years 2012-
13 and 2014-15.

2. The assessee has raised multiple grounds in the

memorandum of appeal. Besides, the assessee has also raised
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additional grounds challenging the validity of the assessment
orders on account of non-mentioning of Document Identification
Number (DIN). Though, the assessee has raised multiple grounds,
however, the basic grievance of the assessee before us is against
disposal of the appeals by learned first appellate authority
without properly considering the submissions and additional
evidences filed by the assessee.
3. We have heard Dr. Rakesh Gupta, learned counsel
appearing for the assessee and Sh. Vivek Kumar Upadhyay,
learned Departmental Representative.
4. Briefly the facts are, the assessee is a resident corporate
entity stated to be engaged in the business of business and
management consultancy services. For the assessment years
under dispute, the assessee had filed its returns of income in
regular course under section 139(1) of the Act. Subsequently, the
Assessing Officer received information from the Investigation Wing
of the department indicating that in course of a survey action
under section 133A of the Act conducted on the assessee, it was
noticed that in the assessment years under dispute, the assessee

had received share capital/share premium from bogus/non-
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existing/paper companies. Based on such information, the
Assessing Officer reopened the assessments under section 147 of
the Act. In course of assessment proceedings, the Assessing
Officer called upon the assessee to prove the genuineness of share
capital/share premium. As alleged by the Assessing Officer,
queries raised by the Assessing Officer through notices issued
under sections 142(1), 143(2) and 144 of the Act were not
complied. Thus, ultimately, he proceeded to complete the
assessments adding back the amounts received towards share
capital/share premium in both the assessment years under
dispute. Against the assessment orders so passed, the assessee
preferred appeals before learned first appellate authority, inter
alia, challenging the validity of reopening of assessment under
section 147 of the Act. In course of proceedings before learned
first appellate authority, the assessee furnished various
documentary evidences as additional evidence. However,
additional evidences furnished by the assessee were not admitted
by learned first appellate authority stating that they were not

found to be credible. Ultimately, learned first appellate authority
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dismissed all the grounds raised by the assessee while confirming
the additions made by the Assessing Officer.
5. Having considered rival submissions, we find, the disputed
additions were made by the Assessing Officer alleging failure on
the part of the assessee to furnish evidence to establish the
genuineness of share application money/share premium etc. It is
observed, before the first appellate authority, the assessee did
furnish various documentary evidences, including confirmations
to establish the genuineness of share application money/share
premium received. However, learned first appellate authority has
declined to admit the evidences stating that such evidences are
not credible. It further appears, on going through the additional
evidences furnished by the assessee, learned first appellate has
unilaterally concluded that the evidences produced are not
credible. Such conclusion has been reached by learned first
appellate authority merely on doubt and suspicion and not
through any inquiry conducted by him to ascertain the
authenticity of the evidences furnished. Even, he has not called
upon the Assessing Officer to examine the evidences and furnish

report regarding the veracity of assessee’s claim.
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6. Rejection of additional evidences without proper inquiry, in
our view, is against Rules of Natural Justice, as the assessee
cannot be prevented from establishing the genuineness of share
application money/share premium by furnishing evidences.
Whether the evidences furnished by the assessee are genuine or
not, can be established only through proper inquiry and not on
doubt and suspicion. Since, the evidences furnished by the
assessee were rejected without making proper inquiry into them,
in our view; it has caused prejudice to the assessee. Therefore, we
are inclined to restore the issues arising in the appeal, including
the legal issues arising in the main grounds as well as the
additional grounds, to the file of the Assessing Officer for de novo
adjudication after providing due and reasonable opportunity of
being heard to the assessee. It is made clear, it will be open to
the assessee to furnish any other evidence in addition to the
evidences furnished before learned first appellate authority to
establish the genuineness of share application money/share
premium. Evidences furnished by the assessee must be duly
examined and verified by the Assessing Officer before deciding the

issue whether the share application money/share premium is
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received by the assessee is genuine or not. While doing so,

assessee must be provided due and reasonable opportunity of

being heard. Accordingly, the impugned orders of learned first

appellate authority are hereby set aside. Grounds are allowed for

statistical purposes.

7. In the result, appeals are allowed for statistical purposes.
Order pronounced in the open court on 9t July, 2024
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